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On 15 March 2006, member States of the UN General Assembly (GA) adopted a resolution that created a new Human Rights Council within the UN system.
 The Council replaces the Commission on Human Rights, the body that for 60 years set and advanced human rights standards within the UN system. The creation of the new Council is intended to raise the level of attention to human rights, as it will function at a higher level within the UN’s structure and meet more frequently. In May, 47 States were elected to membership of the Council by the GA according to a set allocation of seats for each region.
 The Council’s first session was held 19-30 June in Geneva against a backdrop of enthusiastic optimism and equally strong scepticism. 

While many UN processes are marked by political maneuvering and delays, the path linking the demise of the Commission to the creation of the Council was a particularly rocky and complicated one. Within less than a year, a primary human rights institution of the UN was publicly derided, disbanded and its successor born amidst a series of state negotiations that seemed at various stages to be on the verge of breakdown. 

Creation of the Council

In his March 2005 report entitled ‘In Larger Freedom: Towards Security, Development and Human Rights for All’, UN Secretary-General Kofi Annan outlined a plan for reform of the UN that named human rights as a pillar of the organization. The report also noted the “declining credibility and professionalism” of the Commission and called for its replacement with a new Human Rights Council to strengthen the human rights system. Annan and others argued that the Commission’s reputation was tarnished, as it had been seen as too ‘politicized’ and abused by countries seeking to use it for political purposes or to shield themselves from scrutiny. 

The language of the “discredited Commission” was repeated again and again, not only by member States but also by the media and some human rights advocates. But the attack on the Commission did a disservice to its history of creating mechanisms for advancing human rights, including its work on gender. In its last 15 years, the Commission was an important arena for women’s human rights advocacy and advances in human rights standards, including in areas of great concern to women such as violence against women, rights to development, health, education and other economic and social rights, sexual rights and access to treatment for HIV/AIDS.
The UN World Summit in September 2005, a meeting that reviewed progress on the Millennium Declaration and the Millennium Development Goals (MDGs), also took up the issue of next stages of ‘UN Reform’. After months of not coming to consensus on details, agreement to create the Council in principle was made in the last hours of the Summit in a vaguely worded compromise put forward to save the process after arduous negotiations, led by the President of the GA and by facilitators from Panama and South Africa. Almost six months passed before the March 2006 GA resolution on the Council was approved by member States with more detailed language, just as the Commission was about to begin what was assumed to be its final session. The Commission opened on 13 March, suspended its session until governments came to final agreement on Council negotiations in New York, and subsequently held its final meeting on 27 March.

The last minute decision-making, confusion and inability to agree on a way forward were indicative of the geo-political climate in the UN marked by intransigence and stalemates, particularly because of US interventions. Further, the most extensive reform process the UN has undergone since its inception in 1948 is unfolding alongside an ongoing and sometimes subtle attack on human rights. States are building a new human rights body as some simultaneously seek to weaken the human rights paradigm itself in a wide range of areas from torture to women’s human rights, where gains won in the 1990s have been threatened in recent years. 

Commission to Council

As the Council develops its own terms of reference and working methods, differences and similarities between its roles and functions and those of the Commission will become more evident, but some critical differences already exist. In the UN ‘organizational chart’, the Commission fell under the Economic and Social Council (ECOSOC), while the Council is a subsidiary organ of the GA – an ‘upscaling’ of the status of human rights. Advocates of the Council, including the Secretary-General, hope that within five years it will rise further to become a principal organ of the UN alongside, among other bodies, the GA, ECOSOC and the Security Council. 

The Commission on Human Rights was one of the functional commissions of the UN, with a status parallel to the Commission on the Status of Women and the Commission on Social Development. It was mandated to examine, monitor and publicly report on human rights situations in specific countries or on themes, such as internally displaced people, violence against women, etc. The Council will be similarly charged. The Commission adopted resolutions, decisions and Chair statements. It had as its main subsidiary body the Sub-Commission on the Promotion and Protection of Human Rights. Over the years, the Commission and its Sub-Commission adopted a creative set of working methods called ‘special procedures’ that included working groups and independent experts (primarily called special rapporteurs) focused on countries and themes. The Council is expected to maintain the resolution’s processes and will at least temporarily continue the mandates of the special procedures. The Sub-Commission will be retained, although its future is subject to decisions made by the Council regarding its working methods.

The new Human Rights Council will meet in Geneva at least three times a year (including an annual main session) for a total of at least 10 weeks. It will also have the capacity to convene extra sessions as needed to address “gross and systematic violations” of human rights more quickly than the Commission could, since it only met annually for one six-week session. After the first Council session in June 2006, additional sessions are planned for September 2006, November-December 2006, and March-April 2007. Mexico has been elected as the first Chair, and a regional rotation of chairs has been put in place. 

The agenda of the first session was largely procedural but the September meeting is expected to be more substantial. The first session did address a proposed Convention on Enforced Disappearances, a Declaration on the Rights of Indigenous Peoples and an Optional Protocol to the International Convention on Economic, Social and Cultural Rights. The session on “pressing human rights issues” was controversial, including a push by the Organization of the Islamic Conference to discuss “religious defamation” under this category. This issue is of concern to women around the world since policies, laws and practices that protect or promote women’s rights are sometimes decried by conservative extremists as ‘affronts’ to religion.
The Council will conduct “universal periodic review” of the human rights records of all UN member States, including, and notably first, those who are members of the Council. Establishing the process for universal review has been gruelling, in no small part because governments do not like being under scrutiny and criticized for failures to protect, promote and fulfil human rights. Although this holds true for States in both the global North and South, developing countries argue that they are susceptible to greater scrutiny than wealthier or more powerful States. More attention to violations under the current climate of state security and anti-terrorism interventions could help to balance the scales.

As was true with the Commission, the Council will address human rights themes related to civil, political, economic, social and cultural rights. In addition, it will promote mainstreaming of human rights within the UN system. 

In its efforts, the Council, like the Commission, is serviced by the Office of the High Commissioner for Human Rights (OHCHR) in Geneva. It is important to note that the High Commissioner (Louise Arbour) retains her independent reporting relationship directly to the Secretary-General and that recent reform processes led to the decision to double the budget of the OHCHR over the next few years, which will allow expansion of its field presence and creation of a women’s human rights unit. An important issue for women is how best to continue to press for greater gender integration into the work of the Council in all its deliberations and into the work of the OHCHR.

Challenges and risks

The inaugural year of the Human Rights Council presents great challenges if this new body is to gain a stronger reputation than that of its predecessor. Critical questions remain: Since the Commission was maligned for political reasons, why won’t the Council be plagued by the same politicization? As an inherently political body that will judge its members and seek to foster innovative thinking about human rights, how can the Council avoid the same problems?

One area of risk of particular interest to human rights advocates, including women, is the ongoing retention of the system of special procedures by the Council. Many of the special rapporteurs have been courageous in the face of state attacks on their work. Along with working groups, they have fostered innovative thinking about traditional and emerging human rights issues and contributed to new standard setting. Some of them have done pioneering work on women’s human rights (such as the rapporteur on violence against women) and on integrating gender into their mandates (such as the rapporteurs on housing, internally displaced persons and health). They are also often the voices of defence for the rights and experiences of marginalized groups. 

The GA resolution notes that the Council “will assume, review, and where necessary improve and rationalize, all mandates, mechanisms, functions and responsibilities” of the Commission within its first year.
 The expectation is that it will carry forward special procedures and office holders whose terms are expiring beyond the initial year. But when States review the mandates, advocates must ensure that this vital work of the Council is not weakened in the process. Already, the reports that special rapporteurs had prepared for the Commission’s session in 2006 have been delayed and are expected to be taken up during the September 2006 Council session.

Another key concern of human rights advocates is maintaining NGO access to and participation in the meetings of the Council at least at the levels of the Commission, which were historically quite significant. While the GA resolution that created the Council stipulates that NGO participation will follow the arrangements of the Commission, it also notes “while ensuring the most effective contribution of these entities”.
 A review is expected, and some are worried that the trend within the UN system to limit civil society participation in many arenas will lead to limitations on NGOs’ involvement in the Council. The fact that the Council sits as a subsidiary organ of the GA feeds this concern, as the levels of NGO participation are lower in the GA than under ECOSOC processes, which guided participation for the Commission.

Other challenges the Council must address have to do with its periodic peer review function and membership criteria. Membership criteria was a key feature in negotiations for the new body, and as governments announced their candidacies, they issued written pledges to indicate their ‘good’ human rights records. While all governments violate human rights in some ways, most of the more egregious violators were not elected in this first round. However, the test of what its members will do when faced with poor human rights records and significant violations perpetrated by its own membership is yet to come. A process was approved in the GA resolution that can suspend membership by a two-thirds vote, but States will engage in this with trepidation.

Another issue involves establishing the Council’s relationship to the seven existing UN treaty bodies (such as CEDAW, the Committee that monitors compliance with the Convention on the Elimination of All Forms of Discrimination against Women, or CERD, the Committee that monitors compliance with the Convention on the Elimination of Racial Discrimination), especially as they undergo their own reform process. As UN systems try to figure out how not to duplicate one another’s mandates, the Council and the committees that review compliance with human rights treaties will need to sort through potential conflicts and how to enhance each other’s work. 

While treaty body reform is not a function of the Council directly, it is a related concern for advocates of women’s human rights. The OHCHR has recommended that the seven treaty bodies merge into one ‘supra-body’ to which governments can make one report on all areas of compliance. There has been ongoing discussion for some time in the UN about streamlining government reporting to treaty bodies. While this proposal is under debate and has been rejected by many of the treaty bodies, including CEDAW, there is a danger that ‘streamlining’ will diminish the specificity of reporting, especially on more marginalized issues like women, children and minority rights, in the name of efficiency and more focus on “gross fundamental violations” of human rights. 
Conclusion
The Human Rights Council faces many challenges to prove that it will be a bolder body that benefits all human rights issues, including women’s human rights. As a starting point, the Council must preserve what the Commission began in terms of gender integration and greater attention to women-specific violations such as gender-based violence. It will face many challenges important to women in standard setting, especially in emerging areas of non-discrimination and sexual rights. It must not shy away from naming the groups most at risk of abuses, including sex workers, lesbian, gay, bisexual and transgender (LGBT) people, Roma, Dalit and indigenous peoples, and others who are often targets of abuse. And it must be bold in acknowledging human rights realities and violations in all areas and regions, which necessarily entails critiquing governments as well as non-state actors. Women’s human rights activists must also be bold in ensuring that our voices and perspectives are present as this process unfolds. 
Post Script

August, 2006: The inaugural session of the Human Rights Council adopted two landmark new draft human rights mechanisms: a new treaty, the Convention for the Protection of All Persons from Enforced Disappearances, and the UN Declaration on the Rights of Indigenous Peoples. Both drafts will go to the General Assembly for final adoption. A working group was set up to further Council work on universal periodic review of UN member States; their recommendations will go to the Council for further discussion in the September 2006 session.  Special procedures’ mandates were extended for one year, as was the Sub-Commission on the Promotion and Protection of Human Rights. A working group was set up to begin reviewing mandates and mechanisms inherited from the Commission.  Reports of Special procedures will be taken up at the September session.  NGO participation was guided by procedures from the Commission, and NGOs were present in all segments of the session, including in the interactive dialogues and informal consultations.   An official synopsis of the meeting can be found on the Council’s official website: http://www.ohchr.org/english/press/hrc/HRCOutcomesFINAL.pdf

� The resolution was adopted by a vote of 170 countries in favour; 4 against (United States, Israel, Marshall Islands and Palau); and 3 abstentions (Venezuela, Belarus and Iran). 


� See the full list of members at � HYPERLINK "http://www.un.org/ga/60/elect/hrc/" ��http://www.un.org/ga/60/elect/hrc/�. In campaigning for Council membership, States made pledges about their human rights commitments, a number of which pertained to women and discrimination. See, in particular, Albania, France, Indonesia, Korea, Morocco, Switzerland and Zambia at � HYPERLINK "http://www.un.org/ga/60/elect/hrc/" �http://www.un.org/ga/60/elect/hrc/� 


� A/60/L.48, paragraph 6.


� A/60/L.48 paragraph 11





